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Now, it is worth pausing at Hume's criticism of the contract tradition. For, at first sight, it seems as if Hume's list of "inconveniences" and his insistence that "the opposite passions of men impel them in contrary directions" (3.2.2.11, 315) has considerable affinity with Hobbes's account, especially the insistence on selfinterested human nature. Furthermore, Hume seems to echo one of the striking moments in Hobbes when he asserts that justice is the sense that "all the members of the society express to one another, and which induces them to regulate their conduct by certain rules" (3.2.2.10, 315; emphasis added). For, in Leviathan, the commonwealth is, when not founded through conquest, instituted by a covenant "of every man with every man . . . as if every man should say to every man, I Authorise and give up my Right of Governing my selfe, to this Man, or to this Assembly of men," (II.17, 227; see also, II.18, 228) . 8 Both thinkers seem to be claiming that the rules of justice originate at a particular moment in time when all the potential members of a society say something to all the other members about their wish to be ruled by law. However, Hume's descriptions of the events leading to the origins of justice sit uneasily with some of his other more 'evolutionary' claims in the same paragraph and elsewhere in the Treatise. 9 For example, "the rule concerning the stability of possession," Hume writes, "arises gradually, and acquires force by a slow progression" (3.2.2.10, 315). In the same paragraph, Hume also goes on to describe the development of languages, and (later in human and societal evolution) money as a universal equivalent in the exchange of commodities as arising gradually. Hume is here at the very cusp of developing what would become Smith's theory of the unintended results from human actions. Moreover, the evolutionary picture is supported by Hume's understanding of the psychology of "rude and savage men" in the state of nature; they are not capable of dreaming up the "idea of justice" (Treatise, 3.2.2.7, (313) (314) . Justice is, then, for Hume a distinct intellectual achievement.
10 Hume's story makes clear what the conditions for it are.
Hume rejects the state of nature as a possibility because "every parent, in order to preserve peace among his children," must establish some rule for the "stability of possession" so that "'tis utterly impossible for men to remain any considerable time in that savage condition" (Treatise, 3.2.2.14, 316). But, even if true, this does not differentiate him much from the state of nature theorist. Hobbes, too, insists that the state of nature is compatible with "government of small Families," (Leviathan, I.13.63, 187, although for Hobbes this is maintained by "naturall lust"). In fact, Hobbes seems to be agreeing with Hume: "It may peradventure be thought, there was never such a time, nor condition of warre as this; and I believe it was never generally so, over all the world; but there are many places, where live so now." Hobbes then goes on to describe "the savage people of America," but he immediately concedes that, even there, there is no state of war with the family.
Hume would insist this means the "very first state and situation may justly be esteem'd social," but it seems that Hume is merely offering a different name for the same situation.
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However, Hume's other argument against the state of nature theorist is more fundamental; he attacks the idea that justice has its origin in a simple promise or contract. While Hume admits that even "savage and uncultivated" people can be made sensible of the interest in keeping promises (Treatise, 3.2.5.11, 335; emphasis added), he claims, anticipating Nietzsche, that a "promise . . . is naturally [Hume means here in the state of nature] something altogether unintelligible" (3.2.5.4, 332).
12 Note, again, Hume's insistence that the "savage" will not understand something that the Contract-tradition ascribes to it. Moreover, for Hume, "promises have no force, antecedent to human conventions" (Treatise, 3.2.5.7, 333) . The condition of justice, which creates some stable property relations, and thus, an interest in keeping promises, is-to use a Kantian sounding phrase-a condition of the possibility for the giving of promises (Treatise, . That is, for Hume promises first arise, and then necessarily (3.2.6.1, 337), 13 only when there is an interest in keeping them. As he explains in the second Enquiry, "the rules of equity and justice . . . owe their origin and existence to that utility, which results to the public from their strict and regular observance" (Section 3, Part I, 12, 86).
We do not want to give the impression that Hume's rejection of contract theories was absolute; as he wrote in "Of the Original Contract":
My intention here is not to exclude the consent of the people from being one just foundation of government where it has place. It is surely the best and most sacred of any. I only pretend, that it has very seldom had place in any degree, and never almost in its full extent. And that therefore some other foundation of government must also be admitted. (EMPL, 474) Hume's critique of contract theorists was not confined to the observation that such contracts rarely take place (and there is no evidence that they take place in the so-called state of nature, especially because his arguments suggest they cannot); he also rejects the Lockean idea that only governments founded on contracts are legitimate (Second Treatise).
14 He thought this a pernicious doctrine: "Let not the establishment at the [Glorious] Revolution deceive us, or make us so much in love with a philosophical origin to government, as to imagine all others monstrous and irregular" (EMPL, 472 
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England shows that whatever else one can say about the Glorious Revolution, it was not a compact between all the citizens of Great Britain and their new sovereign. Hume is no doubt worried about encouraging revolutions.
Let us return to the larger picture. For Hume it is our greed that is the prime cause of the origin of the convention of law.
15 It is only by "establishing the rule for the stability of the possession, that this passion restrains itself" (Treatise, 3.2.2.14, 316). So, justice comes into being to defend property rights (especially external goods); as Hume writes, "the origin of justice explains that of property" (3.2.2.11, 315). Hume's summary in the second Enquiry, is quite clear:
Few enjoyments are given us from the open and liberal hand of nature; by art, labour, and industry we can extract them in great abundance. Hence the ideas of property become necessary in all civil society: Hence justice derives its usefulness to the public: And hence alone arises its merit and moral obligation. (3.1.13, 86-87) Although Locke's description of the operation of the "hand of nature" (at Second Treatise, V §26)
16 may appear similar to Hume's, there are subtle differences between their views.
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As the summary in the second Enquiry makes clear, Hume insists that the moral obligation that justice can command is also derived from its utility to society. He explains in the Treatise that after the interest in the law is "establish'd and acknowledge'd, the sense of morality in the observance of these rules follows naturally, and of itself; tho' 'tis certain, that it is also augmented by a new artifice, and that the public instructions of politicians, and the private education of parents, contribute" to a sense of duty involved in observing property rights (Treatise, 3.2.6.11, 342) . Moreover, it is a good thing that there is education in the morality of justice because, as Hume notes in a different context, many individual instances of justice (say, returning some stolen food from a poor man to a miser) may appear quite "cruel" (Treatise, 3.2.1. [13] [14] 310) . This sense of morality is supported by the "pleasure" we receive "from the view of such actions as tend to the peace of society, and an uneasiness from such as are contrary to it" (Treatise, 3.2.6.11, 342; see also second Enquiry, ch. 5). Now, while Hume admits that the establishment of a right to property involves the use of some reason-after all, it involves a gradually evolving recognition among individuals through "ballancing the account" (Treatise, 3.2.2.22, 319) of a "general sense of common interest" (3.2.2.10, 315, see also 3.2.2.22, 319)-it is also founded on a pleasurable sentiment.
Of course, Locke, too, thought that property rights were very useful. But, for Locke, property rights were derived not from a sense of utility, 18 but from a law of reason (Second Treatise, V §30). For Locke, to say something is a law of reason (i.e., a principle of action) is, we think, to say it agrees with (the law of) nature.
19 One of the crucial elements of Locke's account is his claim that property originates without social interaction in the state of nature (V §27-28). Hence, for Locke, property precedes society, and the rules of justice (and the other political and legal institutions of society) merely ratify this.
20 Hume's attack on Locke's views contains, thus, two important elements. (1) As we have seen, property rights are not natural, but conventional; they come into being only within a social context. (2) Reason is a dangerous and false foundation for legitimizing political arrangements.
To sum up Hume's views: he distinguishes among (1) nature, which creates us wanting more than is provided, (2) reason, which, however weakly and slowly, allows us to discover over time with others (3) conventions that enable us, by harnessing our interest, to overcome some of the limitations of nature. For Hume, the origin of and continuing adherence to justice, as "a whole plan or scheme" (Treatise, 3.2.2.22, 319), are founded on its perceived utility to society as well as the pleasure this brings us. The utility consists mainly in the "peace and order" it establishes in society (3.2.2.22, 319; recall also 3.2.2.14, 316).
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Let us, first, explain how Smith differs from Hume's approach in explaining continuing adherence to the law. This will allow us to call attention to relevant differences in their respective approaches to the origin of justice. Let us see how Smith understands how (political) authority and obedience to the law works:
Our obsequiousness to our superiors [i.e., kings and princes] more frequently arises from our admiration for the advantages of their situation, than from any private expectations of benefit from their good-will . . . Neither is our deference to their inclinations founded chiefly, or altogether, upon a regard to the utility of such submission, and to the order of society, which is best supported by it. Even when the order of society seems to require that we should oppose them, we can hardly bring ourselves to do it. That kings are the servants of the people, to be obeyed, resisted, deposed, or punished, as the public conveniency may require, is the doctrine of reason and philosophy; but it is not the doctrine of Nature. (TMS I.iii.3, (52) (53) This is a complicated passage, and we cannot do justice to all the important nuances contained in it. Nevertheless, the last few lines are an attempt, by provid-18 Nevertheless, Sam Fleischacker has called attention to several passages in the Essay Concerning Human Understanding, ed. Peter H. Nidditch (Oxford: Clarendon Press, 1975) , that seem to push Locke into an opposite direction. Locke lets the aptness to produce pleasure be called 'good' and an object that tends to produce pain 'vice' (Essay, . This suggests that utilitarian considerations cannot be far removed from Locke's thought.
19 Locke seems to use the two terms almost interchangeably in the Second Treatise; see also his Essays on the Law of Nature, ed. 
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ing an appeal from experience about human nature, to undermine Locke's political philosophy, which allowed for the doctrine of active resistance on the part of the citizenry when the executive attacked property rights (e.g., Second Treatise, XIII, §149, §155). Smith claims that while Locke's philosophy is supported by reason (and he makes no attempt to refute Locke's arguments), it is not supported by (human) nature. Here Smith uses the word nature to refer to the feelings, sentiments and passions of humans. Furthermore, in his subsequent examples, Smith implies that only rarely will our natural obedience break down-and then not so much by reasoned arguments, but because passions of citizens have been "excited to the highest degree." The problem with Locke's philosophy is, for Smith, not that it is conceptually incoherent or irrational, but that it does not take into account how human beings really feel and act. It is not empirically accurate.
Yet, Smith does not wholeheartedly agree with Hume either. For, in the quote he dismisses the idea that an appreciation of the utility of our whole system of laws, and the order they provide, can, as Hume thinks, be the whole or chief source of our acceptance of authority. Moreover, as Smith explains, "it is seldom this consideration which first animates us" against "licentious practices." All men, "even the most stupid and unthinking, abhor fraud, perfidy, and injustice, and delight to see them punished. But few men have reflected upon the necessity of justice to the existence of society, how obvious soever that necessity may appear to be" (TMS II.ii.3.9, 89). In fact, Smith devotes the whole of Part IV of TMS to a respectful criticism of Hume's views, which he thinks more suitable to "men of reflection and speculation" (TMS IV.2.12, 192)-note the irony in Smith taking Hume's explanation to task for being too reflective! 21 Smith's main complaint is that the perception of utility is a secondary consideration that may enhance and enliven the sentiment that gives rise to the moral sentiment, but is not the "first or principal source."
22 It is indeed a contingent fact of nature that the useful and the virtuous coincide (IV.2.3, 188). Nevertheless, Smith maintains that the "sentiment of approbation always involves in it a sense of propriety quite distinct from the perception of utility" (IV.2.5, 188). In contradistinction to Hume, Smith writes: "It seems impossible that the approbation of virtue should be a sentiment of the same kind with that by which we approve of a convenient and well-contrived building; or that we should have no other reason for praising a man than that for which we commend a chest of drawers" (IV.2.4, 188). Moreover, from remarks that Smith makes elsewhere, we can infer that Smith is not inclined to take very seriously the moral authority of appeals to utility even after establishment of justice. For instance, he is quite adamant that, in general, one should not "sacrifice the ordinary laws of justice to an idea of publick utility, to a sort of reasons of state"; this can be "pardoned only in cases of the most urgent necessity" 23 Inspired, perhaps, by Hume's analysis (second Enquiry, 6.2.30, 128), for Smith, political authority is maintained more by the natural deference to superiors by most people, due to admiration of the rich and powerful and the workings of the sympathetic process described in TMS (e.g., I.iii.2.1, 51), than on a rational calculation or expectation by the governed of any benefits to be derived from continuing obedience.
24 Therefore, it is neither our perception of the useful order nor our self-interest that explains our obedience to the powerful; rather we actively imagine and want to be (a small) part of their happiness. Note that, while not everybody will immediately agree with Smith's moral psychology here, we think there is much truth to the following related observation: "A stranger to human nature, who saw the indifference of men about the misery of their inferiors, and the regret and indignation which they feel for the misfortunes and sufferings of those above them, would be apt to imagine, that pain must be more agonizing, and the convulsions of death more terrible to persons of higher rank, than to those of meaner stations" (TMS I.iii.2.2, 52). And, while Smith tends to look much more favorably on the workings of the imagination than, say, Hume does (e.g., footnote 71 on the rules that determine property at Treatise 3.2.3.4, 323), he also thinks it can paint in "delusive colours" (TMS I.iii.2.1, 51; our imagination can and does mislead us [see e.g. TMS I.i.13, 12-13, where Smith discusses the implications of our illusory sympathy with the dead]).
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Of course, Smith does not think that admiration for superiors alone holds a society together, if only because our tendency to "admire, and almost worship, the rich and powerful" is also "the great and most universal cause of the corruption of our moral sentiments" (TMS I.iii.3.1, 61). Something else is required. As Smith wrote in a famous passage, "Justice . . . is the main pillar that upholds the whole edifice. If it is removed, the great, the immense fabric of human society . . . must in a moment crumble into atoms" (TMS II.ii.3.4, 86) . It requires the "enforcement of the laws of justice by the punishment of those who violated them;" it is "necessary for preserving the order of society" (TMS II.ii.3.6-7, 87-88). S M I T H ' S H U M E A N C R I T I C I S M Moreover, admiration or even obsequiousness to superiors cannot solely explain the origin of adherence to justice.
26 For, in the state of nature, men are, by definition equal; as Smith writes in the Wealth of Nations there is nobody to admire or be subservient to: "universal poverty establishes there universal equality" (WN V.i.b7, 712).
27 Subordination, while antecedent to civil institutions, presupposes growth of property 710) . For regardless of how Smith viewed the state of nature, it is only the division of labor that produces significant inequalities of any kind among people (19) (20) (21) (22) (28) (29) .
28 Admiration of others, as a source of subordination, is, then, a relatively late addition to humanity's moral psychology. So, we need to look for another source of the origin of justice in Smith's philosophy. While many commentators focus on the student notes of Smith's Lectures of Jurisprudence, here we want to focus on Smith's published writings.
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While explaining the nature of expense involved with justice in the Wealth of Nations, Smith offers the following account of its origin; we quote in full before we comment on the passage:
Among nations of hunters, as there is scarce any property, or at least none that exceeds the value of two or three days' labour, so there is seldom any established magistrate or any regular administration of justice. Men who have no property can injure one another only in their persons or reputations. But when one man kills, wounds, beats, or defames another, though he to whom the injury is done suffers, he who does it receives no benefit. It is otherwise with the injuries to property. The benefit of the person who does the injury is often equal to the loss of him who suffers it. Envy, malice, or resentment are the only passions which can prompt one man to injure another in his person or reputation. But the greater part of men are not very frequently under the influence of those passions, and the very worst of men are so only occasionally. As their gratification too, how agreeable soever it may be to certain characters, is not attended with any real or permanent advantage, it is in the greater part of men commonly restrained by prudential considerations. Men may live together in society with some tolerable degree of security, though there is no civil magistrate to protect them from the injustice of those passions. But avarice and ambition in the rich, in the poor the hatred of labour and the love of present ease and enjoyment, are the passions which prompt to invade property, passions much more steady in their operation, and much more universal in their influence. Wherever there is great property there is great inequality. For one very rich man there must be at least five hundred poor, and the affluence of the few supposes the indigence of the many. The affluence of the rich excites the indignation of the poor, who are often both driven by want, and prompted by envy, to invade his possessions. It is only under the shelter of the civil magistrate that the owner of that valuable property, which is acquired by the labor of many years, or perhaps of many successive generations, can sleep a single night in security. He is at all times surrounded by unknown enemies, whom, though he never provoked, he can never appease, and 26 Actually, by itself this human proclivity can be a major source of injustice, as humans cater to the wishes and whims of their superiors, while casually abusing their inferiors (TMS I.iii.3, 66ff).
27 There may indeed be some subordination based upon the feeble foundations of age or personal qualities. In the quotation, Smith is talking about a "hunting" society, but that does not undermine the argument here. We say more about this in the body of the text below.
28 Smith denies, of course, that the division of labor is originally the result of any human wisdom that "foresees and intends that general opulence to which it gives occasion." 29 We believe there may be serious discrepancies between the Lectures on Jurisprudence and Smith's published writings, but we will not argue that here. from whose injustice he can be protected only by the powerful arm of the civil magistrate continually held up to chastise it. The acquisition of valuable and extensive property, therefore, necessarily requires the establishment of civil government. Where there is no property, or at least none that exceeds the value of two or three days' labour, civil government is not so necessary. (WN Vi.b.2, Smith's account presupposes his four stages of civilization (itself an elaboration and extension of Hume's sketch of a three-stage model in "Of Commerce," EMPL, 256):
30 those based on hunting, herding, agriculture, and manufacture (WN V.1.a, 689-708).
31 Smith thought that "progress" from one stage to the next was the "natural course of things." On the whole, Smith thought it was better to advance to a higher stage, but he was aware that important moral qualities (magnanimity, courage, self-command, etc.) could be lost in the transition. Moreover, he vigorously combated the idea, promoted by Hume ("Of Refinement in the Arts," EMPL, 271), that advanced societies always exhibit more "humanity" (TMS V.2.9, 205-10). Smith did not believe that it was inevitable that one moved from one stage to the next, nor that all stages needed to be passed through (WN III.i.3, 377) .
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Each stage is, for Smith, distinguished by a predominant form of socioeconomic organization. Smith recognizes an "early and rude state of society which precedes both the accumulation of stock and the appropriation of land" (WN I.vi.1., 65). This state, when the social division of labor has barely, if at all, taken place yet, is the hunting society. For Smith, the division of labor is the "necessary, though very slow and gradual consequence of a certain propensity in human nature . . . the propensity to truck, barter, and exchange one thing for another. Whether this propensity be one of those original principles in human nature, of which no further account can be given; or, whether, as seems more probable, it be the necessary consequence of the faculties of reason and speech, it belongs not to our present subject to enquire" (WN I.II.1-2, 25; on the deep-rooted nature of this propensity, see the remarkable echo in Nietzsche's Genealogy of Morals, Second Essay, Section 8). This passage, first, implies that Smith thought it likely that one can at least imagine human nature (at one point in the perhaps mythical past even prior to the division of labor) without this propensity; the more "probable" view is, in fact, one in which some now stable propensities of human nature require the previous development of some faculties. This is entirely compatible with the picture that Smith presents in his (published) 
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over, at the start of WN, Smith is deliberately bracketing questions about the fixed or unfixed nature of human nature. For the purposes of the inquiry at hand, Smith thinks he can take some elements or propensities of human nature as given. But this does not mean that he believes them to be unchanging. In any event, Smith's account of the hunting society is as close as he gets to a description of a state of nature in his published writings.
Let us now turn to the passage quoted at length from book V of WN. Note, first, that Smith agrees with Locke and against Hume that there can be some property before there is justice. Nevertheless, he assumes that in a hunting society, property will always be fairly limited. (Smith's position is by no means obvious because bows and arrows and, say, cooking utensils could be accumulated.) It is no surprise, then, that Smith, in the context of a critical discussion on attempts to prevent competition, (i.e., guild and apprenticeship laws, etc.), echoes Locke:
The property which every man has in his own labour, as it is the original foundation of all other property, so it is the most sacred and inviolable. The patrimony of a poor man lies in the strength and dexterity of his hands; and to hinder him from employing this strength and dexterity in what manner he thinks proper without injury to his neighbour is a plain violation of this most sacred property. It is a manifest encroachment upon the just liberty both of the workman and of those who might be disposed to employ him. (WN I.x.c.12, 138; emphasis added) Smith's conception of property rights is narrower, however, than Locke's. Note, for example, that in the passage not all property is called "sacred and inviolable." Rather, "the property which every man has in his own labour" is called "the most sacred and inviolable." This is noteworthy because it implies that different kinds of property may have differing ranges of protection accorded to them. Moreover, Smith's conception, with its emphasis on the work performed by a poor person's hands (cf. WN I.ii.40, 469), is quite narrow in absolute terms; even his contemporary, Turgot, who held a similar view, has a broader understanding.
33 Surprisingly enough, perhaps, for those who tend to think of Rousseau as one of the intellectual fathers of the French Revolution and, more broadly, different strands of modern radicalism, Rousseau also has a much wider conception. .) The protection of the "fruits of labor" is broader than focusing on protecting the body that produces these fruits.
34 See Discourse on Political Economy (DPE), paragraph 42: "[I]t is certain that the right of property is the most sacred of all the rights of citizens, and more important in some respects than freedom itself; either because it bears more directly on the preservation of life; or because, goods, being easier to usurp and more difficult to defend than persons, greater respect ought to be accorded to what can more easily be seized; or finally, because property is the true foundation of civil society, and the true guarantee of the citizens' commitments: for if goods were not in accord with person nothing would be so easy as to elude one's duties and scoff at the laws." We have consulted and slightly modified V. Gourevitch's translation in Rousseau: The Social Contract and Other Later Political Writings (Cambridge: Cambridge University Press, 1997). DPE is a crucial, and unfortunately neglected, source for understanding Smith's aims in WN, but a detailed study must await another occasion. Quesnay, whom Smith admired most among the Physiocrats, also advocated a much wider and stricter notion of property rights; see Hont and Ignatieff, "Needs and Justice," 16.
Second, Smith recognizes harms to one's frame of mind, body, and property (cf. Treatise, 3.2.2.7, 313) . According to Smith, in a hunting society, men can harm each other's reputation and person. In affirming the former, Smith disagrees with Hume, for whom we "are perfectly secure in the enjoyment" in the internal satisfaction of the mind.
35 But, while "Envy, malice, or resentment" may prompt us to injure others, according to Smith, there is little reason to expect this to happen very often because in a hunting society we are not frequently ruled by these passions (in this Smith agrees with Hume, recall Treatise, 3.2.2.12, 316). There is little "interest" to be derived from inflicting such harm. Let's assume, for the sake of argument, 36 that this is correct. In a hunting society, then, there will be no need for the rule of law or extensive property-rights because there is little or no harm that needs to be prevented by it. Therefore, "Men may live together in society with some tolerable degree of security, though there is no civil magistrate to protect them from the injustice of those passions."
37 Before one assumes that Smith ascribes entirely to the poetic "fiction of the golden age," it is worth noting that Smith speaks only of a "tolerable degree of security." This accords well with his criticism of Rousseau in his earliest publication, The Letter to the Edinburgh Review; Smith finds Rousseau's description of life in the state of nature one-sided: "Mr. Rousseau, intending to paint savage life as the happiest of any, presents only the indolent side to view." According to Smith, Rousseau leaves out the "most dangerous and extravagant adventures" ( ¶12, 251).
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For Smith, law arises only when there is an interest in it (recall Hume's account of the origin of promises).
39 Smith thinks an "advantage" in harming others only can arise when there is more extensive and unequal property distribution. This cannot occur in a hunting society, and comes about only after a major S M I T H ' S H U M E A N C R I T I C I S M change; shepherding must become a predominant form of social organization (WN V.i.b.12, 715) . Now, even in this stage, it may take considerable time before formal rules of justice are developed; not only must inequality arise, but, at first, this inequality will enable the rich ones to have a "natural authority over all the inferior shepherds or herdsmen of his horde or clan" (V.i.b.11, 714) . 40 Yet, eventually, "avarice and ambition in the rich" and "hatred of labor and the love of present ease and enjoyment" as well as the sheer "indignation" and "envy" in the needy poor make another person's property a tempting target. In Smith's view, the poor and rich are motivated by very different passions. Note that while for Hume greed is the prime cause of the origin of the convention of law, Smith assigns it only a partial cause in the smallest (for "one very rich man there must be at least five hundred poor"), albeit most powerful, part of society. Unlike Hume, Smith does not offer a single-passion explanation here. In this, Smith is merely following Hume's methodological advice in avoiding a "love of simplicity" in explaining human affairs (Second Enquiry, Appendix 2, "Of Self-Love").
Moreover, Hume's account gives the impression that the rule of law is in the interest, both initially as well as thereafter, to everybody. Now, it is true that Smith thinks the rich and the poor both eye each other's property, so both could benefit from order following its establishment. Nevertheless, he has no doubt that "Civil Government, so far as it is instituted for the security of property, is in reality instituted for the defence of the rich against the poor, or of those who have some property against those who have none at all" (WN V.i.b.12, 715). After all, at V.i.b.2, Smith singles out only the rich man's nocturnal security! But this account raises the question why, for Smith, to be law-abiding is moral at all if it is so clearly partial to the needs of the rich. Smith, too, is not blind to the wide-spread benefits of order that law entails (V.iii.7, 910 and II.i.30, . Nevertheless, Smith's attack on Hume's account of the moral authority of utility undercuts Smith's ability to point to the benefits of the rule of law as a source of our moral obligations to follow the law; at best it is of secondary importance: "it is seldom this consideration which first animates us" against "licentious practices" (TMS II.ii.3.9, 89). Although we are often tempted to use and distinguish between efficient and final causes in our description of the phenomena of nature, and it is often quite natural to do so, we (moderns) know we can account for them with efficient causes. When we contemplate human affairs, however, we find it much more difficult to distinguish between efficient and final causation. Hume's picture, while the product of "a refined and enlightened reason," is erroneous because it imputes to reason "the sentiments and actions by which we advance 41 Somewhat surprisingly, Smith calls Hume's position, without mentioning Hume by name, superficial: "When by natural principles we [humans] are led to advance those ends, which a refined and enlightened reason would recommend to us, we are very apt to impute to that reason, as to their efficient cause, the sentiments and actions by which we advance those ends, and to imagine that to be the wisdom of man, which in reality is the wisdom of God. Upon a superficial view, this cause seems sufficient to produce the effects which are ascribed to it; and the system of human nature seems to be more simple and agreeable when all its different operations are in this manner deduced from a single principle" (TMS II.ii.3.5, emphasis added). That simple principle is human reason, and it is indeed agreeable to us mortals to think that we are guided by reason rather than by various passions. those ends" that are really the product of "natural principles" (TMS II.ii.3.5, 87).
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Not surprisingly, therefore, Smith has recourse to a different story.
42
"The moment injury begins," Smith writes, "the moment that mutual resentment and animosity take place, all the bands of [society] are broke asunder, and the different members of which it consisted are, as it were, dissipated and scattered by the violence and opposition of their discordant affections." Now, Smith has no illusions about people: "the misery of one, who is merely their fellow creature, is of so little importance to them in comparison even of a small convenience of their own" (TMS II.ii.3.3, 86) . Nevertheless, he thinks that "when a single man is injured, or destroyed, we demand the punishment of the wrong that has been done to him, not so much from a concern for the general interest of society, as from concern for that very individual who has been injured." For Smith, this concern is not produced by "love, esteem, and affection." Instead, all that is required "is no more than the general fellow-feeling which we have with every man merely because he is our fellow-creature. We enter into the resentment even of an odious person, when he is injured by those to whom he has given no provocation" (TMS II.ii.3.10, 90) . 43 That is to say, our moral approval of just punishment originates in our feeling of common humanity coupled with our ability to imagine, as impartial spectators, the natural resentment and hence the propriety (I.ii.3.8, 38) of retaliation by the victim. For Smith, just as meritorious acts warrant gratitude and deserved rewards, acts of demerit warrant resentment and deserved punishment.
44
As Smith explains: "Actions of hurtful tendency . . . seem alone to deserve punish-The dilemma seems obvious: As justice evidently tends to promote public utility and to support civil society, the sentiment of justice is either derived from our reflecting on that tendency, or like hunger, thirst, and other appetites, resentment, love of life, attachment to offspring, and other passions, arises from a simple original instinct in the human breast, which nature has implanted for like salutary purposes. If the latter be the case, it follows, that property, which is the object of justice, is also distinguished by a simple original instinct, and is not ascertained by any argument or reflection. But who is there that ever heard of such an instinct? Or is this a subject in which new discoveries can be made? We may as well expect to discover, in the body, a new sense, which had before escaped the observation of all mankind (second Enquiry, 3.2.40, 96, emphasis added; see also 3.1.18, 88, and Appendix 1.3, 158).
